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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND 
Record No. 3861 
VIRGINIA: 
In the Supreme Court of Appeals held at the Court-Librar:'7 
Building in the Ci ty of Richmond on Tue ·day the 13th chty of 
March, 1951. 
POCAHONTAS FUEL COMPANY, I~CORPORATED, 
Appe11ant, 
against 
JOHN M. GODBEY, Appellec. 
From tbe Industria l Commission of Vi rginia. 
Upon the petition of Pocahontas F uel Gompa11:v, Incorpo-
rated, an appeal is awarded i t from an award enterccl hy the 
.Industrial Commission of Virginin on the J81l1 day of Dcc·C'm-
her, J 950, in a cc rtnin proceedi ng 1hen ther ein dcp0rnlin g-
wh er e in ,John lVL Clodbe:v was plain t iff ancl t l10 said petitionC' r 
was defem]ant, upon the pe titioner, or some one for it, ent0ri ng 
into bond with sufficie11t se<'urit, before the sce re tarv of i hi• 
said Industrial Commi ssion 111 th e pc11alty of fifteen inmdrctl 
dollars, "\vith concli t ion ai:- 1 he hrw cl i r ec ts. 
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RECORD 
J olin M. Godbey, Claimant 
v . . 
Tlte Pocahontas Fuel Company, Incorporated, Employer. 
Self Insured. 
Claim No. 991-:?:21. 
Claimant appca red in person. 
Townsend & T o,rnsend (:Mr. ,v . .T. Thompson) , Attorneys-
a t-la w, Box 1387, Charleston, W est Virg inia, for Claimant. 
Bowen & Gillespie (Mr . . T. C. Bowen, J r.) , .Attorneys-at-
La w, T azewell, Virg inia, fo r defendant. 
Hearing before Commissioner Robinson at Richhmds, Vir-
ginia, June 15, 194-9. 
-All witnesses ha ,·i11g been duly sworn, the following testi-
mony was taken: 
l\fr. Bowen : I "·otild like to file nn aH<; \\·er on bcl1alf of the 
employer, .sir. 
N otc : Answer of the defendant 1. · received, fil ed · and 
ma rked Exhibit A . 
• I 
Commissioner Robinson: The nvcrnge weekly wRge, ac-
cording to the wage chart, is $62.16. Thi,- man fi1ecl au appli-
cation for bearing which Wl'I S r eceiYcd in our office on March 
28, 1949, in which ]1e Rllcg-cs that , from June. 1946, to Sep-
tember, 1948, lie contracted silicosis while employed by Poca-
hontas F uel Company, and that he wRs compelled to qni t work 
o r1 t he 10th of September, 1948, and I belicn it said second 
s tage silicosis. J s that ri<2;ht? 
' Mr. Bowen : The r epo rt sn id probably 8ilicosis, 
page 2 ~ with a poss ibili ty of tube rcnlosi;::; , by D octo r S. G. 
Davidson. 
Cornmissi9nc'r Rohi ll son: I got it lie rc-nint11 month thir-
t~on, fo rty -eight. 
Mr. Tbomp. Oll : 1 l1m·c11't seen i t. T have a current r eport 
0 11 him, if you would like to look Rt it. '\Yhen this thing came 
up, we m,ked him 1o 1·cport for a thor0nd1 ph;n;ical. It might 
s l1ort011 the b e.1ri11g. '1'11 0 other repo r t i<; not Ycry full. 
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JOHN l\L GODBEY. 
By Commissioner Robinson: 
Q. Mr. Godbey, you stated in your application that yon con-
tracted this silicosis between June~ 1946, and September, 1948? 
.A. Yes, sir. 
Q. May I ask when was the first time you felt the effect of 
silicosis or thought you had it T _ · 
A. It has been about a y~ar ago, and I began getting· weak 
and coughing. The mobile Clinic came over and I was X-raycd. 
The 13th of January I presented this slip to my local doctor. 
I was drawing my insurance. I had second stage silicosis. 
He was the company doctor and he filled out the blanks. My 
doctor-the coal company doctor-knew on the 13th of ,Janu-
ary about this silicosis and he fiiled out my insurance to tliat 
effect, which I did draw insurance. 
Q. vVho is that doctor? 
A. Doctor Sproles of Poca-hontas. 
page 3 ~ Q. Is tlmt your doctor! 
A. Yes, sir. 
_Q. That is not the company doctort 
A. He is the company doctor. 
!fr. Bowen: Doctor Sproles is paid by the Union and is 
paid nothing by The Pocahontas Fuel Company. 
Commissioner Robinson: You sent them over there? 
Mr. Bowen: He treats them. 
Commissioner Robinson: Who is vour doctor over there? 
Mr. Bowen: Doctor Ballard. · 
l\fr. Thompson: Doesn't Sproles examine the men for the-
employer ; for the company 1 
Mr. Bowen: I don't know. The Union brings the doctor 
in. The company furnished the house and he received his 
remuneration from the checkoff. If you work you got to pass-
a physical examination. ,v e didn't receive anything in con---
nection with this case until thiR letter of March 3rd, 4th or 
5th. I have it here, with the date it was received stamped 
on it. 
Commissioner R-0binson: Is Doctor Spr·oles here T 
Mr. Bowen: No., sir; not that I know of. 
Mr. Thompson: We don't have Doctor Sproles lmre. 
Commissioner Robinson: Did you see this report T 
l\fr. Thompson: I have a copy of it. ·we have a repo1·t 
here from the doctor in Vf est Virginia. 
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Commissioner Robinson : The doctors are about 
page 4 ~ together on the proposition. The question comes up 
. as to whei1 notice was givm1. 
t. Mr. Thompson: Don't you think the proper thing for me 
to do is to establish tlte whole thing? 
· , Commissioner Robinson: The first thing is to establish 
when he gave notice. If he gets that established, no need for 
anything else, because our Law was chang~d July 1, 1948~ 
; 
By Mr. Thompson: 
, Q. Your name is John M. Godbt\V? 
. A. Yes, sir. . 
Q. I believe you were previously employed by The. Poca; 
}1ontas Fuel Company f 
A. Yes, sir. . 
Q. At-wl1ere is the mine? 
A. Pocahontas Mine. 
Q. At Pocahontas, Virg~nia? 
A. Yes, sir. 
Q. When did you beg·in working in that mine? 
A. I believe about June-sometime in June, 1946. 
Q. ·what was your world ·what was your regular jobf 
A. I was hired as a coal miner. 
Q. What was your physical <'ondition at the time you went 
to workf 
A. Good. 
Q. Where had you been working·? 
A. Bishop. · 
page 5 ~ Q. ],or that same company? 
A. Yes, sir . 
. Q. What was your regular job f 
A. Coal loading. 
, Q. When did you quit The Pocahontas Fuel Company? 
. A. The. last day I worked was September .10, 1948. 
Q. What was your physical condition when you quit workf 
. A. I was pretty low .. 
Q. Were you able to work f , 
A. I did work long as I could. I got weak and give out. 
Q. During the period from June, 1946, until September, 
1948, when you quit, did you come in co-ntact with any dust 
working in that mine? 
A. I believe I done it. 
Q. ·what kind of dust! 
A. Sand dust. 
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John M. Godbey. 
Q. Tell us, in detail, how you encountered this dusU 
A. On lots of days I would work in the haulway and I would 
do one car of gob and one car of coal and the gob would come 
from the top and the sand on the haulway turned over on the 
side. 
Q. Did you see this dust -in the air 7 
A. I could feel it and would have to work fast and I got 
fatigued. The cars were high and the dust was in my falling'. 
Q. What was the nature of the dust 1 
A. A lot of it was throwed from the coal to the rib and you 
have to load the rock to get clean coal. 
Q. How much rock would you have to handle 7 
page 6 ~ A. Sometime I clidn 't handle mueh and sometime 
straig·ht shifts of rock. 
Q. How much on an average would you say it was? 
A. Fifty-fifty. 
Q. What kind of rock was iU 
A. Draw rock and sandstone. 
Q. Do you have to shoot it down 7 
A. It is a low mine and the rock comes down itself. 
Q. You don't have to shoot it? 
A. No, sir. 
Q. Do you have to break it up Y 
A. No, sir. 
Q. How do you get it down t 
A. With a sledge hammer on the pillar. The sandstone 
rock, it had to be shot. 
Q. How did you go in the mine T 
A. On some 0ccasions I ran the mantrip. I would sweep 
up first and then I loaded the cars. 
Q. Did you encounter dust f 
A. There were two motors, one in front and one behind. 
Q. What kind of dust was it? 
A. Sand dust. 
Q. Did the motor work the place f 
A. The motor pulled the cars. 
Q. Any sand used in there r 
A. Yes, sir. 
Q. Any dust you could notice? 
page 7 ~ A. Yes., sir. 
Q. ·when did you first begin to feel that there was 
something wrong· with you t 
A. About this time last vear. 
Q. That would be June," 19487 
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A. Yes, sir. 
Q. You worked on down to September, 1948 ¥ 
A. Yes, sir. 
,. Q. Were you under the care of any doctor during that time? 
A. No, sir. I continued to work. 
Q. Who is the first doctor you saw T 
A. Doctor Sproles. 
Q. Who is Doctor Sproles? 
A.· Company doctor at Pocal10ntaR. 
Q. Did you take a physical examination when you went to 
work in this mine? · 
A. Yes, sir. . 
Q. Was it Doctor Sproles that gave you that examination? 
A. No, sir; he wasn't there at that time. · · 
Q. Who was it? 
A. Doctor Brown. 
Q. Did you pay for the examination or the company? 
A. The company did. 
Q. After the other doctor left, Doctor Sproles took llis 
place? 
A. Yes, sir. 
Q. Is l1e tl1e only doctor there f 
page 8 ~ A. There are two doctors in the same building. 
Q. Are they both company doctors f 
A. Yes, sir. 
Q. What is the name of the other doctor? 
A. Doctor Ballard. 
Q. Which one is over the otherf . 
A. Doctor Ballard is the oldest doctor. I. wouldn't know 
who bas charge of the office. : 
Q. After you saw Doctor Sproles-I suppose that was Sep-
tember, 1948? 
A. Yes, sir. 
Q. W-hat advice did he give f . 
A. He sent me to the Bluefield Sanitarium for a d1eckup 
and X-rays. . 
Q. And you went to Bluefield and took that examination Y 
A. Yes, sir. 
Q. Were you advised at Bluefield that von had silicosis Y 
A. No, sir. · 
Q. What was your trouble Y 
A. They told me I had tuherculoc.;is. 
Q. Where did they send you 1 
A. To Pinecrest Sanitarium, Beckley, We~t Virginia. 
Pocal1011tas ~,uel Co., Inc., v. John !L Godbey 7 
John 111. Godbey. 
Q. ,vhen did you go to Pinecrest 1 
A. November 8th. 
By Commissioner Robinson: Q. 19487 . 
A. Yes, sir. 
page 9 ~ By Mr. Thompson: 
Q. When were you released from Pinecrest Sani:. 
tarium? 
A. January 5, 1949. 
Q. When did yon lea m that you had silicosis 1 
A. He never told me 1 had silicosis until I was discharged 
over there. 
Q. After you were discharged on ,January 5, 1949, did you 
go back to Doctor Spro]()s 1 
A. I went to him on the 13th. Let me make myself p]ain. 
That was the day I went to get him to fill out the insurance 
blank. That could be Sunclav and I went the 13th or 14th to 
get him to fili out the immrance blank and I carried with me 
the statement from the Pinecrest Sanitarium stating that I 
had silicosis. 
Q. You ~ave that to Doctor Sp.roles! 
A. He took it and looked at it and gave it back to me. 
Q. ·what did he say? 
A. He didn't say muc]1. He filled out the insurance blank. 
Bv Commissioner Robimmn : 
.. Q. ·what kind of insurance is thaU 
A. I have one of the insurance blanks here. 
Q. Let me see that. 
A. Yes, sir. (The witness hands the policy to the Commis-
sioner.) 
Q. Did be fill out 011e of the blanks? 
A. That is the policy. They have separate blanks. 
Q. Did he fill out the blanks? 
A. Yes, sir. 
Q. Did they go to The Pocahontas Fuel Com-
page 10 ~ pany or to the insurance company? 
A. They taken it down there and I would get my 
check down there. · 
Q. When did you ~:et your first check? 
A. I g·ot it before I went to the Sanitarium. I drawed two 
lmndred days. 
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Q. And when you went to the hospital you came back a·ud he 
filled out another blank 1 
A. Yes, sir. 
Commissioner Robinson: This policy or certificate is is-
sued by the Provident Accident and Life Insurance Company, 
Certificate No. 33M B-No. of Certificate 34596, issued to 
John M. Godbey-Check No. 27-effective date June 19, 1948, 
Beneficiary Beulah Godbey, relationship wife. It appears on 
this (a) Life Insurance; (b) Death Benefits; (c) Accident and 
Health Insurance and ( d) Family Benefits., Funer~l E:x-
pcnses. 
I want to make these reports a part of the record, the re-
port of Doctor vV. Fred Richmond of April 22, 1949, a part of 
the record for the clHimant and the r~port of Doctor s.· G. 
Davidson, of June 13, 1949, I h~lievc that is the report you 
want to introduce, Mr. Bowen f 
Mr. Bowen: Yes, sir. 
N otc: The report of Doctor Richmond is rerelvecl, filed and 
marked Exhibit B and the reporte of Doctor S. G. 
page 11 ~ Davidson a re re<:eived, filed and marked Exhibit~ 
C and D, respt'ctively. 
By Mr. Thompson: 
Q. Where did you get the checks that you received under the 
policy that you just testified about? 
A. I got them at the Eicript office of the company. 
Q. At the company offices at Pocahontas? 
A. Yes, sir. 
Q. Do you-if yon were able to go back to work for The 
Pocahontas Fu<:'l Corporation would you have to have a work 
~lipY 
A. Yes, sir. 
Q. Who would you get the work slip from Y 
A. Doctor SproleR or Doctor Ballard. 
Q. You would have to have a work glip from that doctor'!.. 
before the Superintenclei~t would put ;vour to work! 
A. Yes, sir. 
Q. And as I understand it, that is the doctor that gives you 
a physical examination ,,111en yon are employed thereT 
A. Yes, sir. 
Q. "\'\711at is your condition Y Are you able to work f 
A. I am sbortwincled. 
Pocahontas Fuel Co., Inc .. , v. John M. Godbey 9 
John .M. Godb(!y. 
Q. Have you tried to do any work since September 10, 
19481 
A. I tried to raise a gar<len. I give out before I started. 
I haveu 't made much progress. 
Commissioner Robinson: Doctor Davidson g·ives him twen-
ty percent general partial disability. 
Bv }fr. Bowen: 
" Q. Did you ever givCl the company written no- · 
})age 12 ~ tice that you had contrncted silico~is f 
A. Not more than the doctor. 
Q. You told the doctor 1 
A. He filled ou the insurance hlanks. 
Commissioner Robinson: ·we consider a reJJort to the com-
pany as a report to the insurance cnnier and we also bold 
that notice to the company doctor is notice to the company. 
\Ve have hold that on numerous occai,ions. 
l\fr. Bowen: That would govern as to the statute on sili-
cosis f 
Commissioner Robinson: Yes, sir. The Supreme Court 
lrns ruled on that. 
Mr. Bowen: I knew it had as to injuries. 
Commissioner Robinson : The same I ,aw governs occupa-
tional clisea~es as injurfos. 'J1he f::tatute says it must be re-
ported within thirty days after the :firRt manifestation. 
Bv Mr. Bowen: 
·Q. You have workl.id how long in the mine ·y 
A. I g·uess about thirty-four years. 
Q. And you lmve only worked for The Pocahontas Fuel 
C'ompany since 1846 Y 
A. No, sir; I didn't say tlrnt. 
Q. ,vhen did you go to work for The Po~ahontas Fuel Coni-
pany. 
i!· A. I worked for The Pocahontas Fuel Company back in 
1929. 
Q. ·whereabouts f 
page 13 ~ A. Amonate, 32 Mine. 
Q. Isn't tlmt the Pocahontas Corporation, with 
mines in West Virginia Y 
A. In Virginia. 
Q. That is the Pocahontas· Corporation? 
f· 
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,] ohn M. Godbey. 
A. Yes, sir. 
Q. The mine extends into "\Vest Virginia l 
A. 32 Mine was in Virg-inia. 
Q. You ran a coal cutting· ma<:'hine there Y 
A. Yes, sir .. 
Q. I notice in Doctor Davidson'~ letter of June 13th l1e said 
the mine was in vV est Virginia. Do ·you know? 
A. On what elate 1 
Q. The last time you reported to him. Do you know where 
he got that information f 
A. That the mines were in "\Vest Virginia 1 
Q. You gave him a history of where~ you were working1 
A. Yes., sir. I worked at Bi1d10p 4 and I came to 32 and 
stayed there. That is The Pocahoutas Fuel Company. 
Q. That is the Pocahontas Corporation f 
A. No answer. 
Mr. Bowen: For the record, they are two different. com-
panies. For the men operating· in ,vest Virginia, they pay 
their money in the Compensation Fund and it is covered en-
ti rely different. 
By Mr. Bowen: 
Q. From 1933 to 1942 you worked for the Carter 
page 14 ~ Coal Company? 
A. Yes, sir. 
Commissioner Robinson: He did not say that the elaimant 
developed silicosis between 1946 and September, 1948. 
Mr. Bowen: That. is right. 
Commissioner Robinson: But it is quite possible that he 
received enough exposure to silicon dioxide dust to have ex-
aggerated a pre-existing silicosis. 
Bv Mr. Bowen: 
"Q. You felt a shortness of breath in June, 1948! 
/1.. Yes, sir. ., 
Q. Did you have a cough in ,June. 19481 
A. I began coughing. I noticed it myself along about then. 
Q. Is that when the dn~t was hurting you 1 
A. I knew that something was hurting me. 
Q. And that has continued up to this time f 
A. Yes, sir. 
Q. Do you feel any different at this time than at that time? 
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A. Sometimes it is worse; short of breath all the time and 
my lungs bother me. 
Q. The mine at Pocahontas, it is a wet or dry mine Y 
A. Part of it is wet and part dry. 
Q. "\Vha t part is dry t 
A. 10 Entry on Spain, that is awful dry. 
Q. You loaded coal 1 
A. Yes, sir. 
page 15 ~ Q. That was your principal job 1 
A. Yes, sir. 
Mr. Bowen: That is all. 
"\":Vitness stood aside. 
D. C. SLAGLE. 
By Mr. Thompson: 
Q. Do you know J obn l\L Godbey! 
A. Yes, sir. 
Q. Did you ever work with :Mr. Godbey? 
A. Yes, sir. 
Q. Over what period of time? 
A. I worked about two months first and I got hurt. I was 
off five months and I went back and worked three or four 
months with him. 
Q. When was the last time you worked with him? 
A. I can't recall when. They changed entries. I don't 
know what ·month it was. 
Q. How long before l1e quit work? 
A. It wasn't so awful long. · 
Q. Did you work with him in 1946 when he first went there? 
A. About two months. 
Q. What was your job? 
A. Loading· coal. 
Q. Are you still working there¥ 
A. Yes, sir. 
Q. Did you come in contact with dust f 
page 16 ~ A. Vl e had one place-pillar-close to two feet 
of slate and some sandstone. 
Q. How heavy was the dust f 
A. You couldn't hardly see across the ca rs. 
Q. Does the dust get on you or your clothes f 
A. I guess the fog is the air. 
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Q: The time you worked with l\Ir. Godbey in 1946, was any-
thing· wrong with his work? 
A. No, sir. _ 
Q. ·what kind of worker was he? 
A. Pretty g·ood worker. 
Q. Load much coal as the ordinary man? 
A. Yes, sir. 
Q. Did you work with him after he started failing in health! 
A. No, sir. 
Mr .. Thompson: You may inquire. 
By Mr. Bowen: 
Q. How do you get that stone down J 
A. Sometime we taken a bar and pnll it down and sometime 
shoot it down and when we want to shot it down, they got a 
man that shoots it down for us. 
Q. That is slate above that coal? 
A. Slate and sometime sandstone. 
Q. What is the color of it¥ 
A. Slate is gray and just ordinary sandstone is blue looking 
rock. 
pag·e 17 ~ Q. Blue looking is slate? 
A. Gray is slate. 
Q. Is the air good in that mine? 
A. Some good air there. 
Q. ·whereabouts in the mine would you run into sandstone °l 
A. Down here on Old Main. 
Q. Where would you see iH 
A. Small strips hacl to g·et out of sandstone. 
Q. Is that mine pretty wet? .. 
A. Practically all wet. 
Q. Any dust to amount to anything where you load coalf 
A. Ain't so much. 
By Mr. Thompson: 
Q. vVould you have to use an air compressed drill on this • 
rock? 
A. Some. 
Q. Did they furnish respirators? 
A. We had one on part of the drilling-have drilled witl1 it .. 
Q. Were you furnis11ed a respirator? 
A. I have drilled a few times. 
Q. That is, while you were working with this claimantf. 
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A. Yes, sir. 
Q. How dusty is it out there to you 1 
A. Sometime it is pretty dusty. 
Q. Do coal loaders do drilling¥ 
A. Yes, sir. 
By Mr. Bowen: 
page 18 } Q. Did you do any drilling while he was working 
there? 
A. He didn't. 
Q. Did you? 
A. I drilled a few holes. 
Q. Did you do any to amount to anything t 
A. If the machine is there and we have a little drilling to 
do if the machine man is not there, we mig·ht do it. 
Q. You didn't use the drill over once or twice while he was 
down there! 
A. No, sir. 
·witness stood aside. 
DOC GREEAR. 
By Mr. Thompson: 
Q. Vlhat is your name1 
A. Doc Greear. 
Q. Do you know ,John M. Godbey? 
A. Yes, sir. 
Q. Did you work with him at The Pocahontas Fuel Com-
pany's Minei ' 
A. Yes, sir. 
Q. Over wbat period of time 1 
A. About a year and a half ago. 
Q. vVbat kind of work did you do? 
A. Load coal. 
Q. Did you come in contact with dust 1 
• A. Yes, sir. 
page 19 ~ Q. ,vm you tell us how and where you did come 
in contact with dust 1 
A. I didn't come into as much dust as he did. He was 
janitor. ·what he did was load a car of sand and rock and go 
up a half mile and load a car of coal. 
Q. ·what kind of dust is it i 
A. Sand dust and rock dust. 
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Q. How much would he handle? 
A. He would get a car of coal out of two cars of rock and 
have one car of coal and many times he went and loaded two 
rars of rock and one of coal. 
Q. Could you see the dust in the air? 
A. Couldn't even see vour buddy hardlv. 
Q. ·what kind of rock is in that n;ine' .. 
A. Sandstone and draw rock. It was all dust. 
Bv Mr. Bowen: 
· Q. ·what did that sandstone look like? 
A. Well, it is some white lookin~ and some brown looking. 
Q. How much is brown looking· stone? 
A. Don't cross me up. I know my rock. It is white and 
brown. 
Q. How mucl1 of it is sandstone? 
A. A whole lot; not too much sand. 
Q. Most of it is slate? 
A. Yes, sir. 
Q. How dcr you get that clown? 
A. Sometimes vou hlke a bar and pull it clown 
page 20 ~ and sometimes a ,~orkman hrin~rs a drill and shoots 
it down. I worked nt a place and they would send 
a drill and shoot it down every cla?. Some you shoot down 
and some you pull down. 
Q. How often would you have to drill? I just want the 
facts. 
A. You might go for a month and have to drill every day 
and you might p;o for two or tlnee weeks and not have to 
drill. Carl Bull, his foreman., made a janitor out of him, Rend-
ing him up and down the track, because I have seen him. I 
was braking at that time. I loaded coal too. 
Q. Let me ask you this question: That dust was lying on 
the floor and he picked up rock and everything, 
A. You can see it lay back on the floor and pick it up with 
a shovel and naturally it is going to fall. 
Witness stood aside. 
Mr. Thompson: That is our cas(k .. 
Mr. Bowen: You all resU 
· J\fr. Thompson: Yes, sir .. 
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TV. F. rVyrfrk. A. E. Fleniing. 
1-V. F. "'YRI CK. 
By Mr. Bowen: 
Q. You are Mr. ""\V. ],. \Vyricld 
A. Yes, sir. 
Q. And you are Superintendent of the Pocahontas !\line? 
A. Yes, sir. 
Q. Is that mine a wet or dry mine? 
A. It is considered yerv wet. 
Q. What are the dust conditions in that mine y 
page 21 ~ A. Dust conditions are below normal. We have 
considerable pumping-fifteen or sixteen pumps 
going continuously. 
Q. \¥hat is the air condition in that mine 1 
A. Good; average. 
Q. "\;Vhat kind of stone or rock is in that mine? 
A. The major part is draw rock; draw slate. 
Q. For the most part, do you have to use any machinery? 
A. You mean drilling or loadingf 
Q. Drilling Y 
A. )Ve do some drilling. vVe have men for that. The other 
man is supposed to be removed from that place when the ·~ 
machine goes in to drill the rock. 
Q. Can you give the Commissioner some idea when you 
have to use the drill 1 
A. It is irregular. Sometimes it is done a g·ood bit and some-
times don't shoot any during the day. It depends on the 
nmount of rock you encounter-nothing regular about it. 
Q. ·what is the condition of the part of the mine Mr. Godbey 
was working in? 
A. A verago. He worked in the Baby Mine and some in the 
Tenety and some in the Spain. They were combined. The 
Baby Mine is unusually wet. 
Mr. Thompson: No questions. 
Witness stood aside. 
A. E. FLEMING. 
page 22 ~ By Mr. Bowen: 
Q. You arc Mr. A. E. Fleming? 
.A. Yes, sir. 
Q. You are Mine Inspector for the Pocahontas Fuel Corn-
panyi 
16 Supreme Court of Appeals of Virginia 
A. E. Fleni-ing. 
A. Yes, sir. 
Q .. Are you familiar with the conditions of the Pocahontas 
Mine? 
A. Yes, sir; I am. 
Q. Is that a wet or dry mine? 
A. It is wetter than the average. It is considered a wet 
mine. · 
Q. Is there much drainage in that mine from other areas? 
A. Yes, sir; a big drainage area that comes through the 
mine-considerable territory on the outside. 
Q. ·what is the air condition¥ 
A. Air is good. 
(~. Where is the air entry? Does it come in through the. 
Jiaulway or through a separate entry? 
A. The Baby slope-section of the Baby is on a separate 
split. The air does not come in through the liaulway; it comes 
through the whole workings and conditions arc damp. 
Q. °"'nat kind of rock or slate or stone is in that mine? 
A. Mostly slate ; partly sand; rock in a few places. 
Q. Do you have to use a machine very often for that duty? 
Does it have to be shot down or does it falH 
A. Sand rock has to be shot out of there. I don't know how 
often, I imagine once a week per section. That is my guess. 
I am not in the mine but every two months. 
page 23 ~ By Mr. Thompson: 
Q. You have several grades in the mine Y 
A. Grade in the haulway. 
Q. ·what is the condition of the track with respect to sand Y 
Does it deposit? 
A. In the haulway you have to have some sand. 
Q. Do they, use considerable sand in the haul trips Y 
A. In going back, use considerable sand. 
Q. Is it true that the track is damp? 
A. Yes, sir. 
Q. Does it not require the use of considerable more sand 
than when it is dry? 
A. No; the tracks are not wet. The rails are in the ditch 
along there. 
Q. No water along tlie tracks 1 
A. No. In the Baby Mine it gets over the rails in high-
wa tcr time; in wet season. 
Q. Is the sand that is used in the motors has previously 
been dried? 
Pocahontas Fuel Co., Inc .. , v. John 1\L Godbey 17 
A. E. Fleming. 
A. Yes, sir. 
Q. It is dry sand that is put under the wheels Y 
.A. Yes, sir. 
·witness stood aside. 
Mr. Bowen: I want to admit his work record, if it is not in 
the file. 
page 24 ~ Commissioner Robinson: I have it. 
Mr. Bowen: It shows four hundred and ninety-
two days he worked for Tho Pocahontas Fuel Company. 
Commissioner Robinson: That is in here. It shows that he 
worked one hundred and seventeen days in 1946; two hun-
dred and nineteen in 1947 and one hundred and fifty-six in 
1948. Do you want that made a part o~ the record Y 
:M:r. Bowen: Yes, sir. 
Commissioner Robinson : The total number of days worked 
is 492,. less 18 days he was doing inside Company work, makes 
474 days he worked at coal loading. That will be filed as a 
part of ·the record. 
Note: ·work Record of the claimant from .June 21, 1946, 
to September 10, 1948, is filed herewith as Exhibit E. 
Mr. Bowen: I would like to get in the record evidence to 
the effect that silicosis cannot be contracted by normnl ex-
posure of two or three years as a coal loader. 
Commissioner Robinson: There is plenty of authority as to 
that. 
Closed. 
page 25 ~ EXHIBIT ''A.'' 
Before the Industrial Commission of Virginia. 
,J olm M. Godbey, Claimant, 
'l). 
The Pocahontas Fuel Company, Incorporated, Employer. 
CLAIM NO. 991-221-ANSWER OF EMPLOYER. 
To the Honorable Commissioner of the Industrial Commission 
of Virginia : 
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Doc Greear. 
The Pocahontas Fuel Company, Incorporated, as answer to 
the above styled claim, states as follows: 
1. That claimant has failed to give employer written notice 
of said occupational disease as required by Section 2-1 of the 
Workmen's Compensation Act. 
2. That claimant's silicosis did not arise out of and in the 
course of his employment with this employer as defined by 
Section 2-f of the Workmen'~ Compensation Act. That claim-
ant has worked for this employer as a coal loader only since 
1946 to 1948, a total of 492 work days. That claimant's silicosis 
has no causal connection with his employment with this em-
ployer; that the same did not follow as a result of the ex-
posure occasioned by said employment; that the same cannot 
be traced to said employment as the proximate cause or have 
its origin in a risk connected with said employment. 
3. That this claimant has had no exposure in his employ-
ment with this employer sufficient to develop silicosis; that 
claimant's silicosis was in existence prior to his employmei1t 
with this employe1~ and that said claim should not be allowed. 
And now have fully answered, this employer prays to be 
hence dismissed with its costs in this behalf expended. 
page 26 ~ THE POCOHANTAS FUEL 
COMP ANY, INC., 
By: (s) T. C. BO"\VEN, JR., 
BOWEN AND GILLESPIE, p. d., 
Tazewell, Virginia. 
page 27 ~ EXHIBIT "B." 
Of Counsel. 
RALEIGH GENERAL HOSPITAL 
Beckley, West Virginia 
Mr. "\V. H. Nelson 
Director 
U. M. vV. A. 
Compensation Dept. 
Beckley, W. Va. 
April 22, 1949 
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Re: J olm M. Godby, Bluest.one, W. Ya. Ag·e 49 yrs. 
Dear Sir: 
As requested, the above named patient reported on April 
21, 1949, for examination: 
CHIEF COMPLAINTS: 
Shortness of breath. :Mild chest pain. Chronic upper rc-
~piratory infection. Also, says feet stay cold most of the time. 
Has chronic severe cough, more pronounced in early morning. 
HABITS: 
Appetite g-ood. Smokes lei;s than 1 pkg. cigarettes daily. 
Occasional use of alcoholic beverages, none since Sept. Bowel 
habit daily. Rarely takes cathartics. Insomnia on occasions. 
No narcotics. 
HISTORY: 
Had usual childhood diseases. No scarlet fever, no typhoid, ,¢'Tl 
no diphtheria, no smallpox, no discharge from the ears. No 
tinnitus. Frequent colds. Occasional sore throat. No joint 
pains. No history of rheumatic fever. Rare headache. Has 
never had pneumonia or any serious illnesses. Denies swelling 
of feet or angles. No choking sensation or globus. No tachy-
cardia or nervousness. No back pain. No noc-
page 28 ~ turia. No hemetemesis. No diabetes in family, 
cancer or tuberculosis. Never had any operations. 
PHYSICAL EXAMINATION: 
Shows a well developed and nourished white male in no 
acute pain. Temperature 98.4, pulse 70, B. P. 104/60. "\Vt. 
150 lbs, hgt 67 inches. Head: Inadequate hair, otherwise 
negative. Eyes: Pupils equal and reg11lar and react to light 
nnd accommodation. Ocular movements normal. Retina nega-
tive. Nose: Unobstructed. Some septal deviation to the left. 
Edentulous. Tonsils present. Some post-nasal discbarg·e. An 
excess lymphoid tissue in posterior pharyngeal wall. Ears 
normal. Neck: No lymph adenopathy. Thyroid palpable. No 
adenoma. Chest: ,van well developed. No lag on respiration. 
Auscultation: generalized increase in breath sounds. Vocal 
fremitus increased. Tactile fremitus increased. No demon-
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strable change to percussion note. Heart: p. m. i. inside mid-
clavicular line. Rate 70. No murmurs. Regular rhythm. Ab-
domen: No scars. Liver, spleen kidneys negative. No ten-
derness, no hemia. Extremities: Normal in appearance. Sec-
ond degree pes planus. No varicosities. Reflexes present and 
equal bilaterally. Hypoactive arterial pulsation normal both 
feet. Proprioceptive sensation normal. Ko clonus. External 
genitalia: Normal. Rectal: No hemorrhoids. No rectal 
masses. Some prostatic enlargement, prostate soft, quite 
tender. 
URINALYSIS: 
Straw, clear, acid, S. G. 1.022, occasional white blood cells, 
no red blood cells, no casts. 
page 29 r NOTE: 
After standing exercising 25 hops on each foot pulse rate 
increased to 126, respiration to 36. At the end of 2 minutes 
respiration 24 and pulse 74. There were some inspiratory 
wheezes subsequent to exercise. 
X-RAY CHEST: 
Shows a generalized mottling and infiltration throughout 
the parenchyma of both lungs with pronounced increase in 
hilar shadows 111.ore pronounced rig·ht and lower lobes. Heart 
is normal. Diaphragm is clear. No fluid. 
Impression: Silicotic infiltration bilaterally. 
OPINION: 
The clinical diagnosis established in the above instance: 
Second stage silicosis. 
Yours very truly, 
(s) W. FRED RICHMOND, 
W. FRED RICHMOND, M. D. 
RGB/sdr 
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page 30 ~ EXHIBIT ''C.'' 
BLUEFIELD SANITARIUl\iI 
X-Ray Department 
Name ,J olm M. Godbey. 
Address Bluestone. 
Responsible Party L. 
Referred by Dr. ·w eier. 
Parts Examined: Chest. 
Case No. 
Serial No. 13949 
Date 9.13.48 
Findings: Fibrosis throughout the upper two-thirds of each . 
side of the chest with some infiltration in each upper. These 
findings most probably represent a silicosis, but the possibility 
of a tuberculosis should be thought of. 
3.25.49 Copy for Mr. C. G. Hoffman, Poca Fuel Co. 
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Bluefield, W. Va. 
i\fr. T. C. Bowen, Jr. 
Attorney at Law 
Tazewell, Virginia 
June 13, 1949 
Re: John l\L Godbey, age 49, Bluestone, vV. Va. v.-Poca 
Fuel Co. 
Dear l\fr. Bowen: 
The above was referred to the Bluefield Sanitarium to de-
termine the presence or absence of silicosis and if present to 
,vhat stage it had advanced. The history and physical exami-
nation was done by Dr. H. F. ·warden, Jr., the laboratory 
work by Dr. R. C. Neale, nnd x-ray and this report by me. 
This man's chief complaint is dyspnoea and weakness. These 
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symptoms began a bout one year ago when he noticed a gradual 
onset of shortness of breath and weakness. This has in-
creased until at present he hardly gets started to do anything 
until he has to stop on account of shortness of breath. He has 
a morning, non-productive cough. He has substernal sore-
neRs and pain beneath each shoulder blade. 
It seems important to state that this man has spent 34 years 
inside the mines. His work has been largely that of a coal-
loader except for a period from 1929 to 193111e ran a coal-cut-
ting machine for the Poca Fuel at Amonate, Virginia (mines 
iu W. Va.). His work record is as follows: From 1915 to 1929 
he worked for the Berwind Coal Co. at Newhall as a trapper, 
worked on track and loaded coal. 1929 to 1931, Poca Fuel 
Co. Amonate, Virginia cutting machine. 1933 to 1942, Car-
t.er Coal Co. where he did company work and loaded coal 
1942 to 1946 he worked at Bishop for the Poca Corp. 1946 
to Sept. 10, 1948 he worked for the Poca Fuel Co. 
pag·e 32 ~ at Poca Virginia as a coal loader, this being his 
last work. It seems important to state that this 
man was x-rayed by the moble unit in June or July 1948 and-
told to report to his physician. He was sent to Pinecrest 
Sanatorium Nov. 8, 1948 and stnyed two months and was 
found to have no tuberculosis. His previous x-rays in addi-
tion to the one mentioned above was made in Sept. 1948 at 
the Bluestone Sanitarium, Nov. 1948 at Pinecrest, and the 
present examination. 
Physical examination shows a 50 year old man, pale, chroni-
cally ill, who coughs frequently. His temperature is 98; pulse . 
7 4 and blood pressure 126/72. He is dyspneic on conversation 
and after very short exercise was dyspneic and his pulse did 
not return to normal in two minutes. He has two inches of 
chest expansion on deep inspiration. Vital capacity is 2.3 
liters. Examination of the head and neck shows the pharynx 
slightly injected, trachea in the mid line. Examination of 
the chest shows an increase in the A. P. diameter, the chest 
iR resonant throughout with distant breath sounds and pro-
longed expiration. No rales. Heart normal. Examination 
of the abdomen revealed no pathology. There is no clubbing 
or synosis to the fingers or edema of the ankles. 
His laboratory work shows the following: normal CBC; 
;. negative serology; normal urine. Sedimentation rate is 10 
mm in one hour and a. smear of his sputum for tubercular 
baeilli was negative. 
Stereoscopic films of the chest shows a bilateral nodular in-
filtration throughout both sides .of the chest with a tendency 
fo1: the nodules to become confluent in each upper. There is a 
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moderate enlargement of each hilus zone and a mild emphy-
::;;ema in each base. A comparison of the present films with 
that made in Sept. 1948 shows no appreciable change. 
Conclusion: This man has a late second stage silicosis with 
definite decrease capacity to do work as indicated 
page 33 ~ by his exercise tolerance test. It is our opinion 
that he had a 20% disability at the time he quit 
work Sept. 1948 due to the disease silicosis. His symptoms 
l1ave increased since that time. It is my opinion that the 
disease has been present for a long time and that his most 
hazardous exposure occurred while running a cutting machine 
from 1929 to 1931. I am sure that he did not develop the 
disease while working for his last employer the Poca Fuel Co. 
between 1946 to Sept. 1948, but it is quite possible that he 
received enough exposure to silicon dioxide dust to have exag-
gerated a pre-existing silicosis. 
Very truly yours, 
(s) S. G. DAVIDSON, 
S. G. DAVIDSON, M. D. 
page 34 ~ EXHIBIT '' E.'' 
·woRK RECOR,D-JOHN M. GODBEY-6/21/46 to 9/10/48. 
1946 
6/21- 6/30 
7/ 1- 7/14 
7/15- 7 /28 
7 /29- 8/11 
8./12- 8/25 
8/26- 9/ 8 
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1947 
12/30/46- 1/12/47 9 1 
1/13- 1/26 10 
1/27- 2/ 9 12 
2/10- 2/23 9 1 
2/24- 3/ 9 11 
3/10- 3/23 3 2 
3/24- 4/ 6 6 
·4/ 7- 4/20 5 
4/21- 5/ 4 10 
page 35 ~ 
5/ 5- 5/18 9 1 
5/19- 6/ 1 10 
6/ 2- 6/15 9· 
6/16- 6/29 9 
6/30- 7/13 2 
7/14- 7/27 2 
7/28- 8/11 10 
8/12- 8/24 8 1 
8/25·- 9/ 7 10 
9/ 8- 9/21 9 
9/22-10/ 5 5 
10/ 6-10/19 11 
10/20-11/ 2 11 
11/ 3-11/15 10 
11/16-11/30 4 
]2/ 1-12/14 11 




12/29/47- 1/11/48 10 
1/12- 1/25· 11 
1/26- 2/ 8 11 
2/ 9- 2/22 8 
2/23- 3/ 7 10 
3./ 8- 3/21 5 
R/22- 4/ 4 
4/ 5- 4/18 5 . 
4/lH- 5/ 2 7 
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5/ 3- 5/16 n 
5/17- 5/30 10 
5/31- 6/13 10 
6/14- 6/27 10 
6/28- 7/11 4 
7/12- 7/25 10 
7/26- 8/ 8 10 I 
8/ 9- 8/22 9 
8/23- 9/ 5 10 






















The Pocahontas Fuel Company, Incorporated, Employer. 
Self Insured. 
Claim No. 991-221. 
Dec. 22., 1949. 
Claimant appeared in person. 
Townsend & Townsend, Charleston, West · Virginia, for 
Claimant. 
Bowen & Gillespie, Tazewell, Virginia, f <;>r Defendant. 
Hearing before Commissioner Robinson at Richlands, Vfr .. 
ginia, June 15, 1949. 
Robinson, Commissioner, rendered the opinior... 
This case is here upon application o:f claimant filed March 
28, 1949, in which it is alleged that by reason of an occupa. .. 
tional disease (silicosis) he was compelled to quit work on 
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September 10, 1948, and that his period of disability is in-
definite. The average weekly wage is $62.16. 
The record indicates that the claimant, about a year prior 
to the hearing, began to g·et weak and coug·h. X-rays were 
taken by the State Health Department and, on January 13, 
1949, claimant presented to his local physician a slip showing 
that he had second stage silicosis. The physician to whom he 
gave the slip was Doctor Sproles, who is also a physician for 
the employer. Claimant began working for this employer in 
its niines· in Virginia June 21, 1946, having been hired as a· 
coal miner. His physical condition at that time was good and 
on September 10, 1948, the date he quit work for this em-
ployer, he was not able to work. During this period of em-
ployment he came in contact with smid dust, whieh on certain 
occasions was verv concentrated. Claimant ad-
pag·e 38 ~ mitted that he first began to feel that there was 
something wrong with him about June, 1948, al-
though he continued at his work. The :first doctor he con-
sulted was Doctor Sproles. When the claimant began his 
work for this employei' he underwent a physical examination 
by Doctor Brown., who immediately preceded Doctor Sproles 
as company physician. Doctor· Sproles advised the claimant 
-- to report to the Bluefield Sanitarium for an examination and 
X-rays. At that time the claimant was not advised that he 
had silicosis, but was told that bis trouble was tuberculosis 
and was referred to the Pinecrest Sanatorium, Beckley, West 
Virginia, on November 8, 1948, where he remained a patient 
until January 5, 1949. Upon being discharged from the Pine-
crest Sanatorium, the clairhant wa~ advised that he had sili-
cosis and on January 13, 1949, he went to Doctor Sproles for 
the purpose of getting him to fill out an insurance blank and 
at that time gave him the stafoment from the Pinecrest Sana-
torium to the effect that his trouble was silicosis. Doctor 
Sproles examined the statement and retui':hed it to the claim-
. ant, but filled out the blanks. for the insuranee. The claimant 
also admitted that he bad drawn compensation for a p~riocl 
of 200 days under a group policy of insurance~ the checks 
having been delivered to him at the script office of the com-
pany. If the claimant returned to ,vork for the employer he 
would have to secure a work slip from either Doctor Sproles 
or Doctor Ballard. Since September 10, 1948, the clai~ant 
I1as attempted to raise El garden, but has made. very little 
progress with tl1e work. Claimant admitted that he started 
to work for the Pocah~ntas Fuel Company in 1929 at Amonate 
Mine 32, at which time lie rnn a conl cutting machine. Dming· 
the period from 1933 to 1942 claimant worked for the Carter 
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Coal Company. He further testified that the mine 
fJng-e 3'9 ~ at Pocahontas is a part wet and part dry mine.. 
D. C. S]agle workP-d with the claimant about two 
months prior to receiving an accident, after which he lost five 
months from work, and returned and worked three or four 
mm~ths with the claimant, the latter work being not so long 
before the claimant quit work. He testified that the dust was 
so heavy you could fmrdly see across the car. He felt that· 
the claimant could load as much coal as the ordinary worker. 
This witness admitted that the mine was what is known as a 
wet mine. Slagle has clone some drilling on rock and part of 
tlrn time a respirator was used, which waR furnished by the 
employer, and he was of the opinion that coal loaders did 
drilling. 
Doc Greear testified that he had worked with the claimant 
at the Pocahontas Fuel Company for a period of about one 
year and a half at whicl1 time he loaded coal.and cam~ in con-
tact with dust, but that the dust that the claimant was com-
pelled to work in was more concentrated than that which this 
witness worked in. · 
"\V. F. vVyrick, Superintendent of the Pocahontas mine for 
this employer, testified that it is considered a wet mine and 
that the air condition ·in the mine was good; that the dust was 
l1elow normal. He testified tlmt the company had special men 
to do drilling and that the man. loading the coal is supposed 
to go out of the working- place while the drilling is done. The 
t\se of the drill is irregular, being used more on some days 
and less on others. 
A. E. Fleming, mine in~pector for the Pocahontas Fm~l Com-
pany, testified that he was familiar with working conditions 
in the mine and that the mine was wetter than· average and 
that the air was g·ood. He further testified that tlie sand 
used bv the motors is dried before it is used. 
page 40 }, The ·work 1·ecord of the claimant inrlicat.es tlmt 
the claimant beg·an work for this employer on June 
21, 1946, and for the balance of that year loaded coal during a 
period of 112 days and worked at inside company work fo1· a 
period of five davs. During- the vear 1947 claimant loaded 
coal 209 days and did inside·-company work for ten days. In 
] 948, up to September 10th, claimant loaded coal 153 days and 
clid inside company work for tl1ree days. During period cov-
ered above the claimant loaded coal for a period of 474 days 
and did company work for a period of 18 days, having worked 
a total of 492 days. 
A report from Doctor "\V. Fred Richmond, connected with 
the Raleigh Genernl Hospital at Beckley, West Virg-inia; and 
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dated April 22, 1949, was filed as an exhibit. This report in-
dicates that he examined claimant. on April 21, 1949. The his-
tory obtained by this physician was shortness of breath, mild 
chest pain, chronic upper respiratory infection and that the 
claimant's feet stav cold most of the time. The cough that 
the claimant complained of was more pronounced in the early 
morning. The X-ray shows a generalized mottling _and in-
filtration throughout the parenchyma of both lungs with pro-
nounced increase in hilar shadows more pronounced in rig·ht 
and lower lobes. Heart is normal. Diaphragm is clear. No 
fluid. The impression was silicotic infiltration bilaterally. 
This physician was of the opinion that the clinical diag·nosis 
was 11~oond stage silicosis. 
·A rep·ort from Doctor. S. G. Davich;on, of the Bluefield Sani-
tarium, dated June 13, 1949, was filed as an exhibit. This re-
port indicates that the claimant has a late second stage sili-
cosis with definite decreased capacity to do work, as i11dicated 
by his exercise tolerance test, and that the claimant 
page 41 ~ had 20 per cent general partial dh,ability at the 
time he quit work in September, 1948, due to the 
disease silicosis. 
CONCLUSIONS OF LAW. 
The case is defended on the following grounds: 
'' 1. That claimant has failed to ghre employer written no-
tice of said occupational disease as required by Section 2-1 of 
the Workmen's Compensation A.ct. 
2. That claimant's silicosis did not arise out of and in the 
course of his employment with this employer as defined b7· 
Section 2-f of the Workmen's Compensation Act. That claim-
ant has worked for this employer as a coal loader only since 
1946 to 1948, a total of 492 work days. That claimant's sili-
cosis has no causal connection with his employment with this 
employer; that the same did not follow as a result of the ex-
posure occasioned by said employment; that the same can-
·not be traced to said employment as the proximate cause or 
Jmve its orig·in in a risk connected with said employment. 
3. That this claimant has had no exposure in his employ-
ment with this employer sufficient to develop silicosis; that 
claimant's silicosis was in existence prior to his employment 
~- with this employer and that said claim should not be allowed.'' 
In considering tho defenses pressed by defendant, it is im-
portant to bear in mind that claimant's disability did not be-
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g-in until after July 1, 1948, nor did be know or have any rea-
:::;on to believe, that lie had a cause of action until after that 
date. In making this defense the defendant as-
page 42 ~ sumes that the 1948 amendment is applicable, a po-
. sition with which we are in accord, si-ice the ap-
plication was not filed until March 28, 1949. Th~ record in-
dicates that in about a ·week after the claimant was advised 
- that he had silicosis l1e advised the attending physician of 
the employer of this condition., whfoh the Commission has uni-
formly held to be sufficient notice, and this rule is also appli-
eable to occupational diseases. _The Supreme Court of Ap-
peals has approved this interpretation of the statute. See 
Department of Game c~ Inland Fisheries v. Joyce, 147 Va. 89, 
and .American Mittua.l Liability Insurance Companv v. llani·il-
ton, 145 Va. 391. 
The first defense is that the claimant failed to give the 
employer a written notice, as required by Section 2 (1) of the 
Occupational Disease lmv of tl1e Compensation Act as enacted 
by Chapter 77 of the Acts of 1944. Section 2 ( 1) was amended 
in Chapter 243 of the Acts of Assem~ly of 1948, which became 
effective July 1, 1948. 
The second defense is that claimant's silicosis did not arise 
out of and in the course of his employment and that it had no 
causal connection with the employment with this employer. 
The evidence on this point indicates that the claimant was ex-
·posed to dust to a gTeater degree than fell ow employees. 
Silicosis is a disease difficult of diagnosis, and even the 
number of physicians qualified to make such a diagno~is is 
quite limited. A person having· pain in his chest and short-
ness of breath by no means necessarily has silicosis, it being 
the g·enerally accepted view that an authoritative diagnosis 
of that disease cannot be made without the benefit of an X-ray 
picture of the lungs. To hold that an employee is charg·ed with 
lmowledg·e of a "distinct manifestation" of an oc-
page 43 } cupational disease so as to start the running of a 
statute of limitations on the filing of a claim for 
compensation where the mnnifei:;tat.ion of the disease could 
only be recognized as such by a Rpeciafo,t i~ such a disease 
would be making· a. mockery of tl1e statute granting relief. 
The evidence in this case indicates that the claimant was first 
treated for tuberculosis. 
The third defense of the employer is that claimant's sili-
cosis was in existence prior to his employment with this em-
ployer. The evidence on this point indicates that the claim-
nnt underwent a physical examination before starting to work 
for this employer in 1944. No report as to the results of this 
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examination was filed imd the onlv inference this Commis-
sioner can draw is that the claimant clid not have silicosis on 
that date, as the evidence indicates there was nothing· appar-
ently wrong with him on tlmt elate. 
All of the defenses having been overruled, the conclusion 
is reached that claimant has a. compensuble occupational dis-
ease meeting tl1e requirements of Section 2 (f) of the Act and 
that he is 20 per cent generally partially disabled as a result 
thereof. 
An award of compensation shall enter in behalf of claimant 
at the rate of $7.46 per week on account of 20 per cent gen-
ei'al partial disability, payments to begin September 11, 1948, 
and to continue for a period of 300 weeks unless subsequent 
conditions require a modification. All past due compensation 
will be paicl at once and that hereafter becoming due every 
four weeks. 
As this law fjrm has previously requested that no attor-
ney's fee be allowed, no consideration w~ll be given this fea-
ture of the case. 
The defendant will pay the rost of this procP-eding. 
page 44 ~ INDUSTRIAL COMMISSION OF VIRGINIA 
Riehmond 
Claim No. 991-221. 
Case of John l\L Godbey. 
NOTICE OF A "\YARD. 
To Pocahontas Fuel Company, Inc. 
Pocahontas., Virginia 
(Employer) 
and Mr. J obn M. Godbey Bluei:;tone, 
West Virg,inia (Claimant) 
and Self-Insured (Insuranc(" Car-
rier) 
Date December 22, 1949 
Townsend & Townsend, 
Attorneys, Cha L'leston, 
vV est Virg·inia R 
Bowen & Gillespie, At-
torneyf:, TazewElll, Vir-
ginia .:R 
You are hereby notified a hearing was held in the above 
styled claim before Robinson, Commissioner, at Richlands 
Virginia, on June 15, 1949, and a decision rendered on Dccem~ 
her 22, 1949, finding that ,John M. Godbey contracted silicosis 
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while in the employ of Pocahontas Fuel Company, Inc., and 
that the employer had knowledge as required by section 2 (1)· 
of the occupational Disease Law; also that the employer 
failed to establish that this condition was in existence prior 
to his employment in 1946 and that the said John M. Godbey· 
now has a 20% g·eneral partial cfombility due to silicosis and 
directing· an award of compensation in his fav~r., as follows: 
$7.46 per week payable every 4 weeks beginning September 
11, 1948, and to continue for period of 300 weeks unless subse-
quent conditions require a modification. All past dne com-
pensation will be paid upon receipt of this award. 
The defendants will pay the costs in this proceeding. 
INDUSTRIAL COMMISSION OF VIRGINIA 
(s) 1V. H. NICKELS, JR.-
Chairman 
Attest: 
(s) "\Y. F. BURSEY 
Secretary 
pag·e 45 ~ John M. Godbey, Claimant 
v. 
The Pocahontas Fuel Company, Inc., Employer. Self In: 
sured. 
· Claim No. 991-221. 
Dec. 18, 1950. 
Messrs. Townsend & Townsend, Charleston, vVest Virginia, · 
for the claimant. 
Messrs. Bowen & Gillespie, Tazewell, Virginia, for defend· 
ant. 
Review before the full Commission at Richmond, Virginia, 
January 23, 1950. 
Nuckols, Commissioner, rendered the opinion. 
From an award of the hearing Commissioner allowing com· 
pensation for general partial disability due to silicoRis, this 
case is before the full Commission on review. 
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John l\L Godbey, hereinaft(.lr referred to as claimant, has 
been a coal miner for thirty-four years, during which time he 
has been in the employment of several employers. His work 
. record over these years is contained in report of Dr. S. G. 
Davidson, dated June 13, 1949, which report will be set forth 
in detail infra.. His last employment: which was with the de-
fendant corporation, began on June 21, 1946, and terminated 
on September 10, 1948. During this period he worked 47 4 
days as a coal loader and 18 days at other company work. 
In addition to the ordinary duties incident to loading coal, 
he was required to sweep up sand deposited by the cars along 
the rails, dry sand having· been used on the rails to afford 
bette1~ traction. As a result of this employment, the claimant 
was exposed to the hazards of myriads of dust particles, in-
. eluding sand dust, in such quantities that it was at 
page 46 ~ times difficult to see across the cars. Unfortunately, 
the record does not contain the results of a dust 
count and as a consequence it is impossible to accurately de-
termine the percentage of free silica present in the mine 
where the claimant was last employed. 
The claimant was in apparent good health when he entered 
the employ of the defendant and remained in apparent good 
health until approximately June or July, 1948, when he was 
X-rayed by the mobile unit and im;tructed to report to his 
physician. It was about this time that he noticed a gradual 
onset of shortness of breath, coug·hing and weakness. He 
admitted it was then that he realized something was hurting 
him. 
In September, 1948, the claimant consulted one Dr. Sproles, 
a physician whose duties require l1im to examine the em-
ployees of the defendant corporation and pass on their physi-
cal :fitness to work. This physic.ian re~ides in a house fur-
. nished him by the defendant, his monetary remuneration is 
received from the employees tlirough the defendant by way 
of checkoff. Dr. Sproles referred the claimant to the Blue-
field Sanitarium for further examination. The physicians at 
this hospital diag·nosed his rondition as tuberculosis and re-
ferred him to the Pinecrest Sanatorium, Beckley, West Vir-
ginia, for treatment. The claimant entered this hospital as 
a patient on November 18, 1948, where he remained until 
January 5, 1949, when his condition was correctly diagnosed 
as silicosis. On January rn, 1949, he presented to Dr. Sproles 
a written statement of the diagnosis of silicosis, which state-
ment had been obtained from the Inst-named hospital. 
Claim was filed with the Co~mission on March 2, ] 949. 
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The claimant was examined by Dr. vV. Fred 
page 47 ~ Richmond, Beckley, ·west Virginia, on April 2, 
1949, at whicll time a diag·nosis of second stage 
si1icosis was made. 
In June, 1949, he was examined by Dr. S. G. Davidson of 
the Bluefield Sanitarium, a recognized specialist in the diag-
nosis of silicosis. Dr. Davidson's report of .June 13, 1949, 
reads as follows: 
'' The above was referred to tbe Bluefield Sanitarium to de-
termine the presence or abs()nce of silicosis and if present to 
what stage it had adYanced. The history and physical. ex-
amination was done by Dr. H.F. Warden, "Jr., the laboratory 
work by Dr. R. C. Neale, and the X-ray and this report by 
me. 
'' This man's chief complaint is clyspnoea and weakness. 
These symptoms began about one year ago when he ,noticed 
a gradual onset of shortnesR of breath and weakness. This 
has increased until at present be hardly gets started to do 
anything until he has to stop on account of shortness of 
breath. He has a morning, non-productive cough. He has 
substernal soreness and pain beneath each shoulder blade. 
"It seems important to state that this man has spent 34 
years inside the mines. His work has been largely that of a 
coal-loader except for a pe1'iod from 1929 to 1931 he ran a 
coal-cutting maclline for the Poca Fuel at Amonate, Virginia 
(mines in ,,..,r. Va.). His work record is as follows: From 1915 
to 1929 be worked for the Benvind Coal Co. at New hall as a 
trapper, worked on track and loaded coal. 1929 to 1931, Poca 
Fuel Co. Amona te, Virginia, cutting machine. 
page 48 ~ 1933 to 1942, Cm·ter Coal Co. where he did com-
pany work and loaded coal. 1942 to 1946 he worked 
at Bishop for the Poca Corp. 1946 to Sept. 10, 1948., he worked 
for the Poca Fuel Co. at Poca Virginia as a coal loader, .this 
heing- his last work. 
"It seems important to state that this man was X-rayed by 
the mobile unit in June or ,July, 1948, and told to report to 
his physician. He was sent to Pinecrest. Sanatorium Nov. 8, 
1'948, and stayed two months and was found to have no tuber-
culosis. His previous X-rays in addition to the one mentioned 
above was made in Sept., 1948, at the Bluefield Sanitarium, 
Nov., 1948, at Pinecrest, and the present examination. 
"Physical examination shows a 50 year old man, pale, 
chronically ill, who coughs frequently. His temperature is 
98 ; pulse 7 4 and blood pressure 126/72. He is dyspneic on 
conversation and after very short exercise was dyspneic and 
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]1is puls~ did not return to normal in two minutes. lle ]1as 
two inches of chest expansion on deep inspiration. Vital ca-
pacity is 2.3 liters. Examination of the head and neck shows 
the pharynx slightly injected, trachea in the mid line. Ex-
amination of the chest showR an increase in the A. P. diame-
ter, th~. chest is resonant throughout with distant breath 
sounds and prolonged expiration. No rales. Heart Normal. 
Examination of the abdomen revealed no patholog·y. There 
is no clubbing or synosis to the fingers or edema of the 
ankles. 
'' His laboratory work shows the following: normal CBC; 
negative serology; normal urine. Sedimentation rate is 10 
mm in one hour and a smear of his sputum for 
page 49 ~ tubercular bacilli was negative. 
'' Stereoscopic films of the chest sl1ows a bilateral 
nodular infilttation througl1out both sides of the chest with 
a tendency for the nodules to become confluent in earh upper. 
There is a moderate enlargement of each hilus zone and a 
mild emphysema in each base. A comparison of the present 
films with that made in Sept., 1948., shows no appreciable 
change. 
''Conclusion: This man has a late second stage silicosis 
with definite decreased cnpacity to do work as indicated by 
bis exercise tolerance test. It is our opinion that he had a 
20% disability at the time 110 quit work Sept., 1948, due to 
the disease silicosis. His symptoms have increased since that 
time. It is my opinion that the disease has been present for 
a long time and that his most lmzardous exposure occurred 
while running· a cutting machine from 1929 to 1931. I am sure 
that he did not develop the disease while working· for his last 
employer the Poca Fuel Co. between 1946 to Sept., 1948, but 
it is quite possible that he received enough exposure to silicon 
dioxide dust to have exagg·era ted a pre-existing silicosis.'' 
The case is defended on the following grounds: 
"1. That claimant has failed to give employer written no-
tice of said occupational disease as required by Section 2-1 
of the Workmen's Compensation Art. · 
2. That claimant's siliem~is did not arise out of and in the 
rourse of his employment with this employer as defined by 
Section 2-f of the "Tork.men's Compensation Act. 
pag·e 50 ~ That claimant lias worked for this employer as a 
coal loader only Aincc 1946 to 1948, a total of 49~ 
work days. That claimant'R silicoAis has no causal connection 
with his employment with this employer; that the snme did 
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11ot follow as a result of the exposure occasioned by said em-
ployment; that the same cannot be traced to said employment 
as the proximate cause or have its origin in a risk connected 
with said employment. 
3. That this claimant has had no exposure in his employ-
ment with this employer sufficient to develop silicosis; that 
claimant's silicosis was in existance prior to his employment 
with this employer and that said claim should not be allowed.'' 
Section 2-1 of the Act (Section 65-48, Code of 1950) reads: 
"Within thirty days after claimant first experiences a dis-
tinct manifestation, or a diagnosis is made, whirhever shall 
first occur, of an occupational disease, the employee, or some-
one on his behalf, shall give written notice thereof to the 
employer in accordance with Section 65-82 and 65-83. '' 
Section 23 of the Act ( Section 6~-82, Code of 1950) reads : 
'' Every injured employee or his representative shall im-
. mediately on the occurrence of an accident or as soop the1·e-: 
Hfter as practicable give or cause to be given to the employer 
a written notice of the accident, and the employee. shall not 
be entitled to physician's fees nor to any compensation which· 
may have accrued under the terms of this Act prior to the 
giving of such notice, unless it can be show that the employer, 
his agent or representative., had knowledge of the 
page 51 ~ accident or that the party requir~cl to give such 
notice had been prevented from doing so by reason 
of physical or mental incapacity or the fraud or- deceit ,of 
some third person. But no compensation shall b~ payable 
unless such written notice is :given within thirty days after 
the occurrence of the acrident or death, unless reasonable ex-
cuse is made to the satisfaction of the Industrial Commission 
for not g·iving such notice and the Commission is satisfied that 
fhe employer has not betm prejudiced thereby.'' 
Section 24 of the Act ( Section 65-83, Code of 1950) applies 
only to cases where written notice as provided by Section 23 
has been given, and is solely relied on by the claimant. It has 
no application to the exception to the concluding provision 
of section 23. Dept. of Gmne ({'; Inlaml Fisheries, v. Joyce, 
147 Va. 89, 136 S. E. 651. Consequently it need not be con-
sidered here. 
By the express provisions of the statute the necessity for 
written notice is obviated when it is shown that the employer, 
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his agent or representative had actual knowledge of the acci-
dent. The Commission has uniformly held that, where there 
was no written notice, but where one occupying the position 
or status of a general representative of the employer had 
actual knowledge or notice in fact of an accident within a rea-
sonable time after the accident occurred, and no prejudice to 
the employer's rights is shown·, this is sufficient notice under 
the provisions of the statute. American Mu,tual Liability ln-
.mrance Co. v. Hamilton, 145 Va. 891, 135 S. E. 21. From 
the evidence presented, the conr.lusion is reached that Dr. 
Sproles is the defendant's agent or representative and notice 
to him is sufficient, no prejudice to the employer's 
page 52 ~ rights having· been shown. 
_ · It was held by the Supreme Court of A.ppeals 
of .thi~ Commonwealth in the case of Plez Salyer v. Clinch-
fielcl'Coal Corp., 191 Va. 331, 61 S. E. (2d) 16, that certainty 
or actual knowledge on the part of an employee that he is in 
fact' afflicted with an occupational disease is not necessary to 
impose upon him the obligation of giving notice within the 
period specified by the statute. Yet, it is wholly unreason-
able to argue that this claimant should, through the exercise . 
of reasonable care and diligence, have known in June or July, 
1948, that which the pl1ysicians did not discover until J anu-
ary, 1949. Marsh, et al. v. Industrial Accident Commission 
of California, et al., 18 P. (2d) 933, 217 Cal. 338. 
The court in the Salyer case, s1.tpra, defined a distinct mani-
festation in the following language: 
'' In our opinion the employee has experienced a distinct 
manifestation of the disease if bis affliction has so far pro-
brressed that he undergoes, has or suffers a sufficiently clear 
or pronounced symptom or symptoms of the malady as would 
apprise a reasonably prudent man of the fact that he was 
probably in need· of medical examination or assistance.'' 
In the case at bar the claimant consulted physicians in Sep-
tember, 1948. His condition was diagnosed as tuberculosis. 
He was treated for tuberculosis until January~ 1949, when his 
condition was correctly diagnosed. Silicosis is a progressive 
disease. Remeu1 of Literatitre on Effects of Breathing Dusts, 
with Special Reference to Silicosis, by D. Harrington and Sara 
J. Davenport. U. S. Department of the Interior, Bureau of 
Mines, Bulletin 400, p. 40. It is an incurable disease. 
page 53 ~ Attorneys' Textbook of Medicine, by Gray, p. 178. 
It therefore seems reasonable to conclude that the 
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tliagnosis would have been the same in June or July, 1948, as 
it ·was in September, 1948. If the physicians, who, because 
of their training and experience, are highly specialized in the 
diagnosis of disease, occupational and ordinary, were unable 
from the symptoms, manifestations and examinations to cor-
reetly diagnose the claimant's disease for a period of four 
months, certainly it cannot be said that this claimant, a reason-
ably prudent man, experienced distinct manifestations of an 
occupational disease prior to the diagnosis of silicosis in J anu-
n ry, 1949. We conclude that the notice given the defendant 
meets the requirements of Section 2-1 of the .A.ct. 
It is known that the development of silicosis is impercepti-
ble, insidious, gradual and slow, and that it usually takes many 
years of inhalation of silica to develop the disease: Attorneys' 
Textbook of Medicine, Roscoe N. Gray, M. D., p. 178, has the 
following to say on the subject of duration of exposure: 
"Nearly always the course is exceedingly slow. Onset, even 
with gritstone and quartzite, does not occur for from five to t~n 
years; with hard rock miners, in South .Africa, from 6.8 to 8.8 
years; in ganister and granite from ten to twenty years; and 
in pottery workers over twenty years. The average time be,,. 
fore symptoms develop is from ten to fifteen years; .American 
experience is about fifteen." · 
It is evident from the record that the claimant had the 
disease 011 the date of his employment by the defendant. No 
doubt his disability from silicosis was caused in 
page 54} part by exposure to the hazards of the disease 
while in the employment of the several employers 
over the period of thirty-four years he worked as a coal miner. 
Section 2-f of the Act (Section 65-42, Code of 1950) reads as 
follows: 
"As used in this .Act, unless the context clearly indicates 
otherwise, the term 'Occupational disease' means a disease 
arising out of and in the course of the employment. No ordi-
nary disease of life to which the general public is exposed out-
~ide of the employment shall be compensable, except when it 
folows as an incident of occupational disease as defined in 
this law. .A. disease shall be deemed to arise out of the em-
ployment only if there is apparent to the rational mind, upon 
consideration of all the circumstances: 
(1) a direct causal connection behi7een the conditions under 
which work is performed and the occupational disease, 
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(2) it can be seen to have followed as a natural incident of 
the work as a result of the exposure occasioned by the nature 
of the employment, 
(3) it can be fairly traced to the employment as the proxi-
mate cause, 
( 4) it does not come from a hazard to which workmen would 
have been equally exposed outside of the employment, 
( 5) it is incidental to the character of the business and not 
independent of the relation of employer and employee, aud 
(6) it must appear to have had its.origin in a risk connected 
~ .with the employment and to have flowed from that 
page 55~} source as a iiatural consequence, though it need not 
· l1ave been foreseen or expected before its contrac..:. 
tion." · · 
The word ''employment'' as used in the foregoing statute is 
not used as it is elsewhere in the Act to describe the relation 
hetwecm employer and employee. In this statute the word 
refers to the work or process in which the employee has been 
engaged and not to his contract ·with an employer to engage 
in it. Blatchford v. Staddon and Fomids, Law Reports, 1927, 
Appeal Cases, p. 461. Pacific Indem. Co. v. Industrial Acci-
denl Coniniission, 86 Cal. App. (2d) 726, 195 P. (2d) 919, 920, 
Anderson v. Roberts-Karv Hotel Co., et al., 171 Minn. 402, 214 
~. ·w. 265, State v. Foster, 37 Iowa 404, 407, White, et al., v. 
·Rio Grande Western Ry. Co., 25 Utah 346, 71 P. 593, 594, Elm 
Springs Canning Co., et al., v. Sullins, 207 Ark. 257, 180 S. ,v. 
(2d) 113, 115, State v. Birmingham, Beauty $hop, 198 So. 435, 
436 (Ala.). 
w·here there is a direct causal connection between the em-
ployee's several employments and his clisability resulting from 
Rilicosis, so that the occupational disease is in effect a single 
injury caused in part at least by injuries incurred in employ-
ment of the several employers, the occupational disease is com-
pensable as '' arising out of and in the course of employment.'' 
Niedzwicki v. Pequonnock Foundry, et al., 133 Conn. 78, 48 
A. (2d) 369. The fact that the disease did not originate during 
the claimant's employment with the defendant will not oper-
A tc to relieve the defenclant of liability. 
1'7bere the record establishes that an occupational disease 
is a natural incident of a particular occupation to which there 
is attached a hazard which distinguishes it from 
pag·c 56 ~ the usual run of occupations, it is not necessary 
to establish that such disease arises solely out of 
the particular occupation in which the employee is engaged. 
Sandv v. lVaUer Bidler Shipbuilders, Inc., 21 N. ·w. (2d) 
612 (Minn.). 
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An occupation or industry disease is one which arises from 
causes incident to the profession or labor of the party's occu-
}Jation or calling. It has its origin in the inherent nature or 
mode of work of the profession or in~ustry. Aranbula v. Ban-
ner Min. Go., 49 N. M. 253, 161 P. (2d) 867. 
The evidence meets the essential elements of Section 2-f 
and the :finding is made that the claimant's silicosis arose out 
of and in the course of his employment. To hold otherwise 
would have the effect of declaring Section 2-k of the Act·(Sec-
tiou 65-47, Code of 1950) ineffectual and meaningless. This 
Section reads : 
'' ·when an employee has an occupational disease that is-
covered by this Act, the employer in whose employment he was 
last injuriously exposed to the hazards of _the disease and the 
employer's insurance carrier, if any,. at t,1e time of the ex-
posure, shall alone be liable therefor, without right to con-
tribution from any prior employer or insurance carrier." 
The above section limits the claimant's right of action to 
1he employer in whose employment_he w3:s last injuriously ex-
posed to the hazards of the disease. It is unthinkable that 
the legislature should have contemplated that the right of .. 
recovery of compensation of employees exposed to the hazards 
of occupational disease while in the employ of diff~1:1~n.t em-· 
ployers should be defeated. It is disability after 
page 57 }- exposure in the employer's business· that creates 
the obligation to compensation. Textileather Corp. 
v. Great Arnerican Indemnity Co., et al., 156 A. 840. It was 
undoubtedly the purpose of the legislature in enacting the 
above statute to give the employee the opportunity of re-
covering from some definite employer even though he coulq 
uot prove that the disease was contracted while in the employ 
of the particular employer, provided he could establish in 
whose employment he was last injuriously exposed to the 
Jrnzards of the disease. Bye v. Interstate Granite Co., 230 
N. C. 334, 53 S. E. (2d) 274. If this employer were allowed to 
defeat the claimant's cause of action by proving that the 
disease was not contracted while the claimant was in its em-
ployment, the claimant would be placed in the position where 
he could not maintain a cause of action against any other em-
. ployer for whom he worked inasmuch as the statute imposes 
Role responsibility on the employer in whose employment he 
was last injuriously exposed to the hazards of the disease. 
Blatchford v. Staddon and Founds, Law Reports, 1927 Appeal 
Cases, p. 461. 
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'' Last injuriously exposed'' as used in the foregoing statute 
means an exposure which proximately augments the disease 
to any extent, however slight. Haynes v. Ji'eldspar Prodiwing 
Co., et al., 222 N. C. 163, 22 S. E. (2d) 275. Bye v. Interstate 
Granite Co., 230 N. C. 334, 53 S. E. (2d) 274. It is generally 
l'ecognized by the authorities that sand dust is a potent source 
of silicosis. 
If by reason of its failure to make provision for contri-
bution, Section 2-k seems harsh and unjust, it must be borne 
in mind that it, like a two-edged sword, cuts both ways. 
A preponderance of the evidence establishes that the claim-
.- ant was last injuriously exposed to the hazards of 
page_ 58 } silicosis while in the employ of the defendant. 
· A careful review leads us to the conclusion 
that the award of the hearing Commissioner should be sus-
tained by-the full Commission upon Review. 
Affirmed. 
Nickels, Commissioner, dissenting. 
The employment record shows the claimant to have worked 
ns n coal loader for 112 days, from June 21, 1946, through 
December 29, 1946. During this period of time he performed 
company work of 4 days, between October 7, 1946, and Oetobcr 
19, 1946, and 1 day of company work, between December 16, 
1946, and December 29, 1946, a total of 5 days company work 
and 112 days as coal loader for the year 1946. 
For the year 1947 the record shows the claimant to have 
worked 209 clays as a coal loade1\ and 10 days at company 
work covering the period from December 30, 1916, to De-
eember 28, 1947. He did company work of 1 day between 
December 30, 1946, and January 12, 1947; 1 day between Feb-
ruary 10, 1947, and. February 23, 1947; 3 days between March 
10, 1947, and M:arch 23, 1947, 1 clay between May 5, 1947, and 
:M:ay 18, 1947; 1 day between August 12, 1947, and August 24, 
1947; and 4 days between December 15, 1947, and December 
28, 1947, a total of 10 days company work and 209 days .at 
coal loading for the year 1947. 
The work record shows the claimant to have worked as a 
coal loader 153 days during the period of December 29, 1947, 
and September 10, 1948. In this period he performed 1 day 
of company work between May 3, 1948, and May 
page 59 ~ 16, 1948; 1 clay between May 17, 1948, and May 30, 
1948; and 1 day between September 6, 1948, and 
September 10, 1948, a total of 3 days company work and 153 
days at coal loading for the year 1948. 
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The work record may be summarized, as folows, viz.: 
Year. Coal Loading. Company "JtVork. Total. 
1946 112 5 117. 
1947 209 10 219 
1948 153 3 156 
474 18 492 
The exposure to coal dust as a loader was 99.9645 per cent. 
of the total work days. The exposure of company work.was 
0.0345 per cent. of the total work days. The exposure was pre-
dominantly that to coal dust. The exposure to coal dust and 
possible free silica of small micron size while doing· company 
work is too insignificant and dispersed through such a period 
of time as to be considered a material causative factor in the 
development of silicosis. This conclusion is· fortified by th~ 
evidenc.e of the supervisory force of the employer; who should 
have known more about working conditions inside the_ mine · 
than any other persons because of their experience. and re..: 
sponsibility of dust control in the operation of the mine. These 
witnesses testify that the mine carried co~siderable_ moisture; 
a. characteristic of a wet mine~ The ventilation.:of the mine 
is reported to have been good. It is admitted that no· dust 
count was made for silica dust of the quantity and size to be 
injurious. The authorities recognize a minimum permissible 
exposure limit of 5,000,000 particles of silicon dioxide ( Si 02) 
per square foot of a micron (size of 1-10, one micron=l/25,000 
of an inch). 
A person could live a normal lifetime within an atmosphere 
containing the foregoing limitations of exposure 
page 60 } without injurious effects. It is inconceivable that 
the fore going work as shown by the record could 
possibly develop a silicon exposure anywhere near the per-
missible limit. If so, thousands of coal loaders are daily being 
exposed to the disastrous effects of silicosis. The latter as-
sumption is not a true one and is not one compatible with coal 
mining experience. There has never been diagnosed a single 
case of silicosis from the exposure of coal loading since the 
Act became effective on July 1, 1944. The exposure to silicosis 
lias always come to light among those long engaged in rock 
drilling, operation of cutting machines, and motormen and 
brakemen engaged in the haulways where sand was used for 
traction, the prevailing reason being that coal dust is per se 
nn inhibiter to the development of silicosis. The majority 
opinion fails to show an appreciation of coal mine working 
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conditions and the development of silicosis from such condi-
tions. 
The statement that any silicon exposure which aggravates 
an existing silicosis to the slightest degree renders the em-
ployer liable is not a well-reasoned conclusion. It ignores the 
fundamental principle that the exposure is not hazardous till 
,:ve exceed the permissible limit of 5,000,000 particles of sand 
dust of a micron size of less than ten per cubic foot. The 
possible· exposure to sand dust at coal loading is perhaps a 
great ·deal less than that to a pedestrian on a city street. Fur-
thermere, such silicon exposure as may exist in handling the 
gob pile, which is mixed with coal dust, is thus greatly re-
duced in its effect. It must be remembered that any particle 
of sand visible to the naked eye would not be a hazard to the 
development of silicosis for the reason it would be too large to 
penetrate the lung cells (alveoli). The foregoing 
page 61 ~ conclusion ignores the fact that the exposure must 
be in excess of that to which the public at large is 
subjected. It is erroneous to assume that coal loading in-
volves an exposure to sand dust inhalation. It is predomi-
nantly a coal dust (carbon) exposure. The principle of law 
stated and relied upon is not the test of liability. The latter 
is based upon the canons enumerated in the Act and must be 
established by a preponderance of the evidence. There is in 
the instant case no evidence to support the conclusion that 
the claimant was injuriously exposed to silica to any degree. 
The conclusion is based upon a misconception of coal mining 
and the known facts concerning the development of silicosis. 
The whole field of silicosis was explored in the case of 
Collier v. Stonega Coke and Coal Comvany, 28 0. I. C. 216, 
to which reference is here made for the principles applicable 
to the instant case. · 
It is well recognized that bituminous coal dust does not 
produce silicosis. It is, in fact, an inhibitor to the develop-
ment of the disease. The holding in the instant case that the 
claimant was injuriously exposed to silicon violates the rule 
of law forbidding the entry of awards based upon surmise or 
conjecture. There is not a scintilla of evidence in the record 
to support such a conclusion. The medical report of Dr. S. G. 
Davidson, dated June 13, 1949, shows that the claimant was 
not injuriously exposed to silica during the last period of 
employment with the immediate employer between the fore-
going dates. He emphasizes the hazardous exposure to the 
operation of a cutting machine from 1929 to 1931. Dr. David-
son states :-''I am sure that he did not develop the disease 
while working for his last employer, the Poca. Fuel Co., be-
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tween 1946 to September, 1948, but it is quite pos-
)}age 62 } sible that he received en.ougb exposure to silicon 
dioxide dust to have exaggerated a preexisting 
silicosis.'' The latter statement is a. bare possibility b~~ed 
upon the history given by the claimant and does not show t~e 
true work background as shown by the record S'Upra. The 
claimant did no rock drilling. This was done by a special 
crew who were protected by masks ·while working. The coal 
loaders were directed to leave their working places while·drill 
crews were working· therein. This was for the ·purpose of 
removing them from any silica exposure. 
It is shown that the claimant is now afflicted with a late, 
~econd degree silicosis. The earlier exposure proved shows: 
that the disease has been in existence for many years. There 
is little doubt that a diagnosis of silicosis may have been 
made prior to July 1, 1944. There having been no· appreciable 
change in nodulation from September, 1948, to June 13, 1949, 
indicates no advancement in cell degeneration but gradual en:-
largement of lymphoid deposits and their coalescence into-
quite apparent macroscopic nodules from the preexisting sili-. 
cosis. · 
The record shows a late, second degree silicosis as_ of·:S~P::. 
te~ber, 1948. The claimant admits certain manifest~tionf? as , 
of June, 1948, when he was X-rayed by a mobil~ ·~nit a!}d· 
directed to report to his physician. There could have been, 
under all the circumstances, very little change in ·the status 
of the lung pathology from June, 1948, to September, 1948. 
The disease condition being for practical purposes stationary,. 
it is self-evident the claimant must have beensuffering :with 
m1 appreciable shortness of breath long.before the June, i948, 
X-ray examination. The vital capac~ty test and. 
page 63 } chest expansion would not have undergone such: 
raptd changes between Jmie and September. These 
changes, no doubt, had been in existence long before June, 
194'8, and the claimant aware of them. The recor<l: shows he 
was in somewhat of an acute stage in June. The necessary in-
ference from the record charges the claimant with manifesta-
tions of silicosis prior to June, 1948. One of the purposes 
of the notice provision of the law was for the protection of the 
worker by enabling the employer to remove him from the 
dusty atmosphere and thereby safeguard his health. It is in 
this respect a safety measure against damage to health. Like-
• wise it safeguards against _liability for continued exposure. . 
It lias been clearly demonstrated that the action. of silica 
npon the lung varies with the character of the elements asso, 
ciated with it. These may accelerate or retard the formation 
~-
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of hydro sol ( a gelatinous biochemical composition) from the 
inhaled silica. The silica in combination with an alkali ac-
celerates the development of silicosis. On the other hand, 
other associated elements, like carbon, coal dust and clays, 
retard the development of silicosis. A concise summary of. 
the action of silica on the lungs is quoted from Hefferman 
in the language f ollowiug, viz. : 
'' 1. Silicosis is a result of the local action of hydrated silica 
upon the. pulmonary tissue. This action is of a physiochemical 
nature, and the speed of its development, other things being 
equal, depends upon the rapidity with which fresh silicia 
J1ydros0I is formed and brought into contact with pulmonary 
tissue. 
'' 2. Substances which favor the formation of silica hydrosol 
from silica, when added to the silica dust, accelerate the de-
velopment of silicosis-for example, the alkalies. Substances 
which reta.rd or prevent the formation of hydrosol 
page 64 ~ from silica, or which coagulate the hydrosol when 
formed, retard or prevent silicosis-£ or example, 
carbon, coal dust, clays, and probably many other substances_ 
'' 3. The action of silica in producing the nodular pulmonary 
fibrosis which we term 'silicosis' has not been parallel so far 
by any nonsiliceous substance. · 
'' 4. Silica is a normal constituent of plant and animal cells; 
its presence seems essential in certain tissues, and its absence 
from the food of the organism disastrous. 
'' 5. The study of tbe role of silica in biology suggests that 
many of the processes of cell metabolism belong to the realm 
of colloidal physics. 
'' 6. Some characteristic cellular phenomena are explained 
most simply by regarding the living cell as a polyphase col-
loidal system.'' · 
The International Confe1•ence on Silicosis in 1930 adopted 
canons of exposure conducive to the development of the path-
ology of silicosis. It is stated that silica must reach the lungs: 
"(a) In a chemically uncombined condition, although the 
dust inhaled may be either a natural mixture of silicon dioxide 
with other dusts1 such as occurs in granite, or an artificial 
mixture, such as scouring powder. 
"(b) In fine particles of· the order of less than 10 microns. 
There is no evidence as to the lowest limit of size in which the· 
particles may be capable of producing the disease. 
· '' ( c) In sufficient amount and over a certain period of time; 
these two factors are reciprocal variants. The minimum of 
these two respective factors has not yet been determined. 
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'' Silica dust plays the dominant role in the pro-
page 65 ~ duction of silicosis, admixtu;i:e. of other· dusts tend-
, . ing to modify th~ . picture . in. tl1e direction of that 
ot other pneumoconioses, in .some relation to the pnoportion 
of free silica inhaled. , 
'' There is experimental eviden~.e that the solubility of silica 
in the tissues is an essential factor i~ the ca:usation of aili-: 
cosis. '' 
The Selby formula adopted by the Medical Committee of 
The National Silicosis Conference held in Washington, Feb-
1·uary 3, 1937, states the guide to determine permissible dusti-
ness in this language, viz. : 
"Multiply the percentage of free silica by the total particle 
dust count and if the result is under 5,000,000 the exposure is 
controlled. For example, 10% of free silica with an average 
count of 30,000,000 particle.& , pe:r· ·cubic foot would giv~ 
. l0x30,000,000 which equals '3,.000,000 (good practice) ; 30% 
with an average total of dust concentrations, of 50,000,000 
would equal .3x50,000,000 or 15,000,000 (unsatisfactory) This 
formula is not applicable to any dust containing less·than 5% 
free silica." ·. · 
It is my conclusion, from the record; that the claimant was ~.~ 
not injuriously exposed to the devefopmen_t of silicosis. with 
the immediate employer; that there is np evidence in the.r~cord 
to s11pport the conclusion that such did ·occur, certainly, -not by 
a preponderance of the evidence; and the claimant failed to 
give the requisite notice required by the Act. 
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Richmond 
Claim No. 991-221 
Case of J olm M. Godbey 
NOTICE OF AW ARD. 
Date December 18, 1950 
To Pocahontas Fuel pompany, Inc. 
Pocahontas, Virgin,~a. (Employer) 
and Mr. John M. Godbey 
Rlnestone, West Virginia 
(Claimant) · 
and Self-Insured (Insurance Car-
rier) 
Townsend & Townsend, 
Charleston, West . 
Virginia, Attorneys R 
Bowen & Gillespie, 
Tazewell, 
Virginia, Attorneys R 
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You are hereby notined a Review of the above styled claim 
was held before the Full Commission, at Richmond, Virginia, 
on January 23, 1950, and a decision rendered on December 18, 
1950, with Nickels, Commissioner, dissenting, adopting the 
:findings of fact and conclusions of Law of the Hearing Com-
missioner and the award of December 22, 1949, as the opinion 
and award of the Full Commission on Review. 
Attest: 
' 
INDUSTRIAL COMMISSION OF 
. V~RGINIA, 
(s) W~ F~ ROBINSON, Chairman. 
(s) W. F. BURSEY, Secretary. 
page 67 ~ . I; W. F. Bursey, Secretary, Industrial Oommi~;l1 •• 
sion of Virginia, hereby certify that the foregoing,. 
according to the records of this office, is a true and correct 
oopy of statement of Findings of Fact, Conclusions of Law 
t)nd other matters pertinent to the question at issue in Claim 
No. 991-221, John M. Godbey, Claimant v. The Pocahontas 
~-,uel Company, Incorporated, Employer-Self Insured. 
I further .ce·rtify that claimant, through counsel, had notice 
that. the Secretary, Industrial Com.mission of Virginia, would 
~e requested to furnish certified copy of the. r.ecord, including 
t}1e evidence,_ for .th~ ~urpose of appeal to tµe S~preme Cou.~:~ 
9f Appeals of V1rgmta, and that the employer would allpge 
in its petition that the award of the Iiidnstrial Commissio11 
bf Virginia was not supported by the evidence. ' ·. · 
f;- I further certify that, as evidenced by U.S. Postal Reg'istty 
Return Receipt Gard, the employer, through counsel, received 
011 the 19t11 of December, 19.50 copy of award of the Industrfol 
Commission of Virginia, dated December 18, "1950. ·. 
Given under my hand and tl1e seal of the Industrial Com-
mission of Virginia, this the 11th day of January, 1951. 
(Seal) 
A Copy--Teste : 
,v. F. BURSEY, 
Secretarv, Industrial Commission 
of Virginia. 
M. B. WATTS, C. C. 
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